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Foreword

First prepared by the PEM Translation Committee in 1981, A Translator's Model| Contract remains
the heart of the fourth edition of A Handbook for Literary Translators. Praised by translators and
publishers alike, the contract has helped clanfy negotiations and provided both parties with an
additional element of protection. The current edition builds on the past efforts of the Translation
Committee to bring the Handbook in line with changes in the publishing industry.

Some of these changes are technological: The advent of the Internet and the growth of the World
Wide Web have made it possible for information to be disseminated in radically different ways to
a global audience. Thus this new edition of the Handbook is now available on the PEN American
Center Web site { http://www.pen.org ) for all to access. Those who would like a more traditional,
print version of the Handbook can mail their request to PEN with a stamped, self-addressed
envelope. A copy will be mailed to them.

Other changes are contractual: Since writing that involves translation is generally more complex,
legally as well as creatively, than other types of wrting, this revised edition seeks to address
recent developments in publishing and copyright law as well.

As in the past the committee urges translators to seek royalties wherever they can, particularly
in those rare and exceptional cases where a translated work is expected to have the potential of
selling in comparatively large numbers. In work-for-hire arrangements, often immediately mare
financially rewarding, translators are urged to negotiate vigorously for subsidiary rights income,
bonus payments, and reversion of rights.

The task set before literary translators more than ever is to assert their professional stature and
demonstrate to editors, publishers, and authors that their literary accomplishments deserve
recognition and acclaim equal to those of other writers.

PEM Translation Committee
Mew York City

June 1999

Click here to download the Handbook as a Microsoft Word 97 document.
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The Responsibilities of Translation

The translator, long considered a mere functionary in the production of books, is now much maore
likely to be recognized as the co-creator of a new text in another language. Writers are showing
greater interest in the translation of their work, and in a growing number of cases, publishers are
offering translators something approaching their due attention and recompense.

Mevertheless, too many misunderstandings, infringements, and abuses still occur. Unauthorized
translations appear, particularly in the alternative press and literary magazines. The practice of
publishers obtaining exclusive translation rnights for an unlimited period of time has held certain
foreign works prisoner to poor or dated translations. If, as the case may be, a translation is done
as a "work for hire" (see Megotiating a Contract), rights to the translation generally remain with its
publisher after rights to the onginal have reverted to the author, thus leaving the translation in
limbo, since it is no longer under the control of either the translator or the foreign author. Many
scholarly papers present original translations or guotations from existing translations without
proper permission.

Translation i1s an intrinsically collaborative undertaking, and a successful translation can be
created only when each party assumes its responsibility and respects the rights of the others. To
this end, the following suggestions are offered, with the recognition that exceptional cases occur
in which these guidelines are not entirely applicable.

Translators. The publication of an unautharized translation of a copyrighted work, for whatever
reason, 15 piracy and an injustice to the author. It prevents the publication of an authonzed
translation elsewhere and denies both the author and the authorized translator possible income
and exposure.

The Committee recommends that in all cases the prospective translator thoroughly investigate
who controls the translation rights and obtain written permission, if necessary, from the copynght
holder. It is always wise to determine whether translation rights are available before investing time
and effort in making the translation.

For works not in the public domain, the night to publish a translation is, under present copyright
law, a derivative one that requires the consent of whoever owns the copyright (and thus the
translation rights) in the original work. The Committee strongly recommends that in all cases, the
prospective translator of an untranslated work first contact the foreign rnights manager of the
publisher of the work to be translated. This person's name, phone number, fax number, and
address can generally be found in the Intemational Literary Market Place (ILMP), which is
available at the reference desk of most libranes. Cluestions to ask the foreign nghts manager
include:

+ Has a publisher already acquired the right to publish this work in translation?
s Are any publishers currently considering the work for publication in translation?
+ Have any publishers already rejected the work for publication in translation?

« Are there any current plans to submit the work to additional publishers?

It is best to communicate these questions in written form by fax and/or letter, then follow up with
a telephone call if, as is often the case, no reply is received.

Prospective translators are ill-advised to start by asking the author about the status of translation
rights to a particular work, as the author will often indicate that those rights are available and
encourage the translator to begin without knowing the actual status of the rights. The prospective
translator should only contact the author with rights questions if the publisher has affirmed that
the author has retained foreign language nghts. VWhen proposing a work for publication in
translation, the prospective translator should clearly indicate the foreign rights holder of the work
to all publishers contacted.

Finally, translators should keep in mind that translation rights are generally sold or granted to
book and magazine publishers, not to translators themselves, and that it is generally the
publisher of the translation that selects the translator, notf the original author or that authors
publisher.

Authors. Authors should be careful not to grant translation rights when they do not in fact hold
such rights. When approached by a prospective translator, they should clearly indicate the
current foreign rights status of their work, refer the prospective translator to the foreign rights
holder if they do not hold those rights themselves, and inform the prospective translator of any
other translators they know to be translating their work already.

Authors whose works are accepted for publication in translation should make themselves
available to confer with their work’s contracted translator. The author should consider reviewing
the completed translation, preferably after the translator has produced a final manuscript version
but before the translation has been typeset. If at all practical, it i1s recommended that the author
be consulted during the translation process to resolve questions about the text before it iIs
completed. This may forestall any possible future disagreements about the translation among
author, translator, and publisher. If a completed translation is submitted to an author for review,
this review should be conducted in collaboration with a native speaker of the language into which
the work is being translated. In cases of disagreement between authors and translators, the
Committee i1s available to assist in arbitration. [See paragraph 7 of the Model Contract.]

Book Publishers. Before publishing a work in translation, publishers have the moral and
legal responsibility to acquire the right to publish the work in the language in which their edition 1s
to be issued and in the territory throughout which it is to be sold. If the original work Is to appear
with the translation, that right also must be secured—frequently from a different source. When
reprinting an earlier published translation that has gone out of print, publishers should make a
good-faith effort to contact the current rights holder of the translation and should enter into a
formal agreement with the rights holder for use of the translation.

In the case of works widely recognized as classics, as well as in the case of all poetry and
plays, the Committee urges publishers to demand exclusive translation rights for a limited period
only, after which time other publishers would then be free to negotiate the right to issue
alternative translations of the same work without depriving the publisher of the first translation of
the nght to continue selling its edition.

Magazine Publishers. Magazines, regardless of their circulation, should not publish
unauthorized translations. Editors of magazines should recognize that they need two generally
distinct permissions to publish a work in translation: the permission of the party holding foreign
rights to the original text and the permission of the party holding rights to the translation. When
publishing translated maternal, it is the responsibility of the magazine to make sure that both of
these permissions have been obtained and to give proper credit to both the foreign rights holder
and the translation rights holder in the issue of the magazine in which the translation appears.
Even in cases where there is little or no money involved, the formal obligations for securing
translation rights obtain_

Agents. Agents generally do not enter into the negotiations between publisher and translatar,
and their role is limited primarily to representing the original publisher's interest to the English-
language publisher. Agents may at times recommend a translator for a project (especially if that
translator has prepared a sample or reader's report for the agent to use in selling a work). The
publisher, it should be clear, is under no obligation to use that translator. However, as the
success of the author's work in translation is in good measure dependent upon the guality of the
translation, an agent should be a concerned party in the selection of the translator.

Scholars and Anthologists. Scholars should bear in mind that translations included in
whale or in part in doctoral dissertations, master's essays, and published academic papers—
whether quotations, alterations of quotations, or original translations—are subject to international
copyright laws and require authorized permission when they exceed the limits of "fair use.” (Fair
use, however, 15 varously defined, and it i1s wise to check with indmdual publishers of material to
be guoted.) The same legal restrictions concerning use apply in the case of "borrowings” or
"adaptations” of translations of classic works if the translation used is in copyright.

Like magazine publishers, anthologists and their publishers are responsible for obtaining the
permission of the party holding foreign rights to the onginal text and the permission of the party
holding rights to the translation for every selection they wish to publish. Both of these rights
holders must be given proper credit in the published form of the anthology.

Copyright @ 15971, 15981, 1883, 1885, 1991, 19595, 1993 by PEN American Center
All rights reserved.
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Negotiating a Contract

By and large, literary translation has long been an underpaid profession. Must it remain so? A
great deal depends on conditions in the marketplace and on the economics of the publishing
industry at any given time, but translators themselves contribute to this sad state of affairs
whenever they silently accept terms offered without considening the value of their time, talent, and
skill. Upon setting out to negotiate the terms of a contract, the translator should keep at least
two things in mind: First, without the translator, the book will not exist in English; and second,
the terms of a publishing contract, like those of any contract, are negotiable—there is nothing
wrong with asking, within reason, for what you want.

The specific points of this discussion and of the Model Contract apply primarily to the translation
of belletristic prose. Mo standard guidelines exist for the translation of poetry. The translation of
drama, whether translation or adaptation, whether for the stage, the printed page, or both, is
always a complicated matter, involving more parties than translator and publisher. (The
Translators Association in London has developed a "Code of Practice for Theatre Translations
and Adaptations”; see Selected Resources for the association's address.) Monetheless, in all
cases and for all genres, the experienced or proven translator will be in a better position to
negotiate than the novice.

What Do You Want?

Do you want to own the copyright in the translation, or would you agree to the terms of a work-
for-hire contract?

Copyright.

Since the first PEMN Model Contract was published in 1981, it has become more common for U.5.
publishers to copyright the translation in the name of the translator and sometimes to give the
translator a percentage of royalties and subsidiary rights income.

Retaining the copyright in the translation (and assigning that copyright to the publisher for
whatever term is agreed on in the contract), although a derivative night (one that depends on the
copyright in the original work), can benefit the translator in several ways. It provides recognition
for the translators work as collaborator and author. It can afford additional protection and
continuing control over the work if and when subsequent editions appear. It places the nights to
the translation back in the translators hands when the term specified in the contract ends, or—
mare usually—when the book goes out of print, or if the publisher goes out of business.

Work for hire.

Since June 1989, the work-for-hire laws, as they pertain to creative works, are being reinterpreted
by the courts and by Congress. In the past a work-for-hire agreement tended to give the translator
a higher flat fee but no royalties, no share in subsidiary rights income, and no control over
subseqguent editions of a work. The legal status of work for hire is still evoling. The old
assumptions can no longer be made. Work-for-hire contracts between translators and publishers
must be extremely explicit about the terms of the employment agreement; naturally, these are
open to negotiation. Although under such agreements the publisher is designated as the
copyright holder, this in no way precludes the possibility of further payments to the translator
beyond the initial flat fee.

For additional information on determining the basis of futher payment, or other kinds of
payment—including royalties and subsidiary rights—see the Model Contract, especially
paragraph 5 and notes 4 and 5a. Traditionally, royalties have been paid after a book has earned
back the advance to the author. The "advance” discussed in section 4 of the Model Contract is
precisely that, an advance payment against royalties from the sale of the book. This system
works well for original authors, for whom royalty percentages are generally much higher than they
are for translators. Unfortunately, it rarely provides the translator with significant additional income
over the advance. At the standard 1 to 2 percent royalty paid to translators, the book would have
to sell tens of thousands of copies before the advance was covered by sales. For example, in the
case of a book that sells for a retail price of $20.00, the translator would earn $0.20 per copy with
a 1% royalty. Assuming the translator were given a 34,000 advance to translate the book, the
publisher would have to sell a minimum of 20,000 copies of the book before it would begin paying
royalties to the translator. Given the limited print runs of most books in translation (1,000-2,000
copies is commonplace), it is easy to see that the way current advancefroyalty clauses are
structured results in little or no tangible benefit to the translator.

Therefore, the current edition of the Handbook includes an alternate royalty clause (see item 5 of
the Model Contract), which the Translation Committee hopes will become commonplace in future
contracts. In this scenario, the translator is paid a fee for the translation and also receives a
royalty payment on all copies of the book sold. This would not only encourage publishers to
promote translated works, it would make the translator a more equal partner in the publishing
enterprise and enable him or her to share in the profits of successful publications. The Committee
feels that such a situation would ultimately benefit publisher, translator, and foreign author
equally.

Your name on the title page.

The Library of Congress registers all copyrights in the United States. It also supplies essential
publishing information to libraries and other databases across the country, and throughout the
world, in the form of Cataloging-in-FPublication (CIP) Data, which also appear (sometimes in
abbreviated form) on the copyright page of a printed book.

Whether or not you own the copyright in the translation has no bearing whatsoever as to whether
your name, as translator of a work, will serve as an access point in bibliographic research. In
Movember 1993, the Library of Congress modified one of its cataloging procedures and issued the
following Rule Interpretation, applying to Anglo-American Cataloging Rule 21.30K1, effective
January 1994:

COne of the seven conditions in rule 21.30K1 for making an added entry for the translator of
a work 15 that "the translation is important in its own right." The Library of Congress
applies this condition as follows: Make an added entry under the heading for the translator
of a work of belles lettres when the name of the translator appears on the chief source of
information of the item being cataloged.

“The chief source of information™ here means the fifle page and only the tifle page of a book. The
name of the translator on the copyright page or acknowledgment page will not suffice.

In advance of a book's publication, all publishers submit a CIP Data Sheet for Books to the
Cataloging-in-Fublication Division of the Library of Congress. The translator's name must be listed
on the title page of the book, and therefore also in item 5, "Full MNames of Authors Appearing on
the Title Page," as explicitly stated in the instructions on the back of the form and in the CIP
Fublishers Manual. It is clearly in the translators interest, dunng the course of negotiations, to
underscore this procedure, which follows directly from paragraph 12, an essential provision of the
Model Contract.

How Much?

Fayment for translation is ordinarily calculated on the basis of a certain number of dollars per
thousand words of the language into which the translation is made. Just as the advances paid to
authors range from token amounts to large sums of money, so too the amounts paid to
translators vary widely. Unguestionably, there is a great deal of room for negotiation here, and
many factors will enter into the fee agreed on, including: the publisher's budget for the book, the
experience and reputation of the translator, grant support available to subsidize the translation,
the ease with which the publisher can find another translator for the book, and last but not least,
the time likely to be required to complete the translation.

Before entering into any agreement with a publisher, translators should weigh carefully the time
needed to finish the translation, how much they should be paid to ensure reasonable
compensation for their time, and what other opportunities they may have to forego by agreeing to
undertake the translation.

How long a text will take to translate depends on more than mere length. A book plainly but
poorly written can take more of the translator's time than an intricate but well-crafted text. A work
of scholarly nonfiction may require a great deal of library research to track exact equwvalents of
technical terms and sources guoted from languages other than the author's original one. And of
course, the translation of poetry entails special challenges outside the realm of word counts.
Translators should be sure to estimate carefully how long they anticipate the entire translation
(including research and revision) will take them. They should also be sure to have a clear
understanding with the publisher whether any additional tasks, such as abridging, adapting, fact
checking, or indexing, may also be expected of them.

Translators and publishers alike want their translations to sell strongly. Some books may seem
to have little chance of selling but are published anyway. Some of these succeed nonetheless.
The translator will have to negotiate contracts on a book-by-book basis, speculating on what sort
of agreement would be most advantageous. A sense of cooperation and frankness from
publishers and editors about how they expect a book to do in the marketplace will help
translators evaluate their real financial prospects for each project.

Translators have a responsibility to the works they are translating. They must be sure to accept
only those fee arrangements that will allow them to devote enough time to the translation to do
the original work justice in a new language.

They must seek compensation on a level adequate to their talent, skill, and contribution in
recreating the foreign work in translation. And by not selling themselves short, they assert their
position as members of a vital literary profession.

Copyright ® 1971, 1881, 15983, 1985, 1981, 19595, 15993 by PEN American Center
All rights reserved.
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Dos and Don’ts

The following list highlights some of the key elements of contract negotiations. It is not meant as
a substitute for the contract description in the current Handbook. The Committee recommends
that prospective translators read through the various articles of the Model Contract and notes
before agreeing to a translation project.

1.

10.

Make sure the rights to any work not in the public domain are currently available from the
foreign publisher.

There is nothing wrong with trying to promote a specific project to a publisher. Be aware,
however, that, aside from the inherent difficulty of marketing a foreign-language book, the
publisher is under no obligation to use your translation.

Mever begin a paid translation, regardless of the genre, without a contract. Even a simple,
one-page contract or letter of agreement is better than nothing.

Be clear about what 15 expected of you when translating a scholarly work. For example,
will the publisher provide assistance in researching references for bibliographic citations
and footnotes? If not, is this reflected in your fee?

Make sure you have the right to examine the marked-up manuscript after it is copyedited
and are given sufficient time to review it. The same applies to galleys and page proofs.

If you have a style sheet, make sure it is given to the copy editor.

Include several free copies of the book for your personal use in the contract. Ten copies is
standard. Also, remember to ask for a discount (40 percent is common) on purchasing
copies of the book from the publisher.

The shorter the turnaround time, the higher the fee should be. A short turnaround may
require that you spend all your time on the translation of this particular book.

Make sure deadlines are reasonable and that you can meet them.

Clarify payment dates with the publisher before signing the contract.

Copyright @ 15971, 15981, 1983, 1885, 1991, 1995, 1993 by PEN American Center
All rights reserved.
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A Translator's Model Contract

Preface

The PEN Translation Committee, recognizing the need for a set of guidelines to assist translators
in their dealings with publishers, in 1981 drew up a Model Contract and explanatory notes in the
hope they would prove useful to translators, both beginning and experienced, and owver time
become accepted practice in the profession. Subsequent United States Supreme Court
decisions and revisions to the copynght law have changed the legal status of translators in a
manner that should now be reflected in the basic contract.

Only fiteen to twenty years ago, it was almost the exclusive practice of publishers to engage
translators as "employees of a work made for hire"—a legal phrase that meant translators were
given a one-time flat fee for their efforts and had no further interest in, or control over, their
translations. A Supreme Court case decided in 1989 emphasized that while translations might be
considered “works for hire” under the copyright law, they need not be: a translator of a work may
be deemed an author in his or her own right, may receive further payment over the life of the
copyright, and may have a degree of control over the future uses of the work. Indeed, even if a
translation is considered a work for hire, a publisher may grant the translator an ongoing share of
the income in one form or another, not excluding a royalty on all copies sold and a percentage of
subsidiary rights income. Accordingly, the Model Contract now presents paragraphs for
negotiating a translator's contract on either an authonal or work-for-hire basis.

Another legal change affecting the nghts of translators is the Berne Convention Implementation
Act of 1988, which went into effect on March 1, 1989, and amended U.5. copyright law. The
Berme Convention is the oldest international treaty protecting intellectual property. It generally
gives legal protection to the "maoral rights” of authors (or droif moral as it 1s sometimes referred
to), requiring that they receive proper credit for their efforts (the "paternity right”) and that their
creations not be distorted, mutilated, or modified in a manner that "would be prejudicial to [the
author's] honor or reputation” (the "integnty rnight”).

The United States made representations, however ambiguous, to the international community
that it recognized the moral rights provision of the Berne Convention in protecting its own authors.
Mevertheless, it remains unclear whether the new law in fact gives authors all the moral rights
recognized in other countries. U.S. law in various forms had already protected against publishers
not giving proper credit to authors or mutilating their work (section 106 of the Copyright Act of
1976, the Lanham Act, etc.). The guestion of how much more protection, or what protection,
exists under the new law is a matter of intense debate among American publishers and writers,
and no one i1s certain how much additional protection has been granted. The entire issue of moral
rights in the United States may be moot for translators, however, since under present LS.
copyright law such protection applies to visual works only; books are specifically excluded.

The essential point about droif moral is that it gives authors tremendous power over their works,
which extends beyond the actual term of copyright. What 1s most germane to translation is the
fact that Berne Convention authors are legally protected against any “distortion, mutilation, or
other modification of the . .work” that is perceived to be detrimental to the author's honor or
reputation. In theory such protection gives authors sweeping control over the ultimate use of their
work, especially as it extends to the translation process, and it is easy to see how this nght
might be abused, particularly in situations where author and translator disagree about the manner
of expression. It allows authors to extend the concept of integrity to the expression of a work in a
foreign language and as foreign nationals gives them rnghts ordinarily enjoyed by citizens.
Unfortunately, the law as it is now written 1s ambiguous in its recognition of translators as authors
in their own right. Although the Pans Rewvision (1971) of the Berne Convention recognized
translations as original works and acknowledged that they should be "protected as onginal works
without prejudice to the copyright in the original work,” it failed to discriminate between the two
senses of the term “original,” author's original and translator's original. It grants translators
"authorial” protection in principle, but denies them a much needed degree of autonomy by placing
their work under the control of an author who has the "exclusive right of making and of authorizing
the translation.” In the matter of translation what the principle of moral rights gives with one hand,
it takes away with the other.

The translator i1s, in the Translation Committee’s view, a unigue link between the original work and
its audience in another language, whose status as a collaborator with the original author should
be recognized by both the publisher and the book's readers. One of the principal ways in which
this recognition can be gained i1s by according translation the full status of a literary endeavor,
and this recognition should begin with the agreement made between the translator and publisher.

The Model Contract represents an ideal toward which the Committee feels all translators should
strive. In today's marketplace, the provisions it contains are often realized only in part. We feel,
however, that translators should attempt to obtain the inclusion of as many of them as possible.
In order to give translators some idea of what to expect when entering into a contract with a
publisher, the guidelines indicate those provisions we believe essential in any translation contract
and those that are desirable but not yet common practice in the profession. Any contract
between a translator and a publisher should represent the best possible arrangement for the
translator, and we strongly urge translators to request the inclusion of all applicable provisions in
the Model Contract. We hope that the explanatory remarks will provide translators with grounds
on which to base their requests for inclusion of some or all of these provisions in their contracts
with publishers.

The Model Contract and explanatory notes are based on the premise that the work in question is
a work in copyright. For the translation of works in the public domain, the Committee feels that
the translator should be treated as an author and should receive the same contractual terms and

rights as would an author.

Model Contract

Contract of agreement made this day [dale]
between [franslators name], hereinafter called the
Translator, and [publishers name], hereinafter
called the Publisher.

1. The Translator undertakes to translate [name of
workk and author] from [onginal language] into
English. The Translator agrees to deliver to the
FPublisher within [number specified] months of
receipt of the initial payment for the translation one
clear, double-spaced copy of the completed
translation of the work, satisfactory for publication in
the world market.

2. The translation should be a faithful rendition of the
work into English; it shall neither omit anything from
the onginal text nor add anything to it other than
such verbal changes as are necessary in translating
[orginal language] into English. Mo changes shall
be effected by the Publisher in the translation,
including its title, without the explicit written
approval of the Translator.

3. The Translator guarantees to the Publisher that
no matenal of an objectionable or libelous character
not present in the original work will be introduced
into the translation. The Publisher in return will
undertake to hold the Translator of the work
harmless from all suits and all manner of claims and
proceedings or expenses that may be taken against
or incurred by them, on the grounds that the
translation contains nothing objectionable or
libelous which is not contained in the original work.

4. The Translator shall receive an advance of [X
dollars] for the translation. The Translator shall
receive [X dollars] upon signature of this contract by
both parties, and the remainder due shall be paid
upon delivery and acceptance of the completed
translation.

5. The above sum shall be considered as an
advance against a royalty of [X percent], based on
the retail sales price of the hardcover edition and its
net sales. The Translator shall also receive a royalty
of [X percent] on any paperback edition. The share
of subsidiary nghts income payable to the
Translator shall be proportionate to his or her share
of the hardcover royalties due the author. The
Translator shall receive accounting statements from
the Publisher under the same schedule as for the
original author.

*[Alternate wording: In addition, the Translator shall
receive a royalty of [X percent] on all sales of the
book, based on the retaill sales price of the
hardcover edition and its net sales. The Translator
shall also receive a royalty of [X percent] on all
paperback sales of the book, based on the retail
sales price of the paperback edition and its net
sales. The share of subsidiary rights income
payable to the Translator shall be proportionate to
his or her share of the hardcover royalties due the
author. The Translator shall receive accounting
statements from the Publisher under the same
schedule as for the onginal author ]

5a. The parties agree that the translation at issue
shall be considered a work made for hire within the
meaning of U5 copyright law and that the
FPublisher shall therefore be considered the "author”
of the translation for all purposes under the law.
Unless otherwise stated, the payments specified in
paragraph 4 above shall be considered the total
amount to be received by the Translator for his or
her efforts in effecting the translation and conveying
the nights at issue.

6. On first publication of the English translation, the
Fublisher shall give the Translator ten {10} free
copies of the work, and the Translator may
purchase additional copies at a discount of forty
percent from the suggested retail price.

7. Should the translation as submitted be deemed
unsatisfactory by the Publisher, the Translator may
ask that the translation be submitted to examination
by a three-member panel of qualified translators,
one member to be chosen by the Translator, one by
the Publisher, and the third member by the two
panel members thus designated. The costs of such
arbitration will be borne by the Publisher, and the
panel's findings will be binding.

6. In the event the final translation is found to be
unacceptable, the Translator shall receive one half
of the remaining moneys due and the present
contract will henceforward be deemed null and void.

9. The Translator shall be given the opportunity and
reasonable time to examine and approve the
copyedited manuscript, as well as the galley proofs
and page proofs of the translation, and to make any
necessary changes therein, such approval not to be
unreasonably withheld.

10. The translation will be copyrighted by the
Publisher in the Translators name, and the
Translator hereby assigns his copyright to the
Publisher for the term of the copyright. granting the
Fublisher the exclusive right to reproduce, publish,
and sell the translation in whole or in part
throughout the world.

10a. The translation, being a work made for hire, will
be copynighted in the Publisher's name.

11. All rights to the translation will revert to the
Translator sixty days after the original author and
the Translator are notified by the Publisher that the
book is declared out of print.

11a. Furthermore, the Publisher shall inform and
make available for purchase to the Translator any
unsold books at or below manufacturing cost
(defined as the cost of paper, printing, and binding).

12. The Translators name shall appear on the
Jacket front or front cover of the book, on the title
page, and in all publicity and advertising copy
released by the Publisher, wherever the author's
name appears, in a type size not smaller than 75
percent of that for the author's name.

13. This contract may be cancelled only by the
express agreement of both parties in writing.

In witness whereof, the parties hereto have signed
this agreement at [place] on [dafe].

[Translator's signature]

[Fublisher's signature]

Notes

1. Some translators manage to include a provision
that the publisher reimburse the costs of preparing
the final manuscript. Such a provision 1s unusual,
but—especially in the case of a lengthy or
complicated text—the translator might ask that it be
Included. Suggested wording: "The Publisher agrees
to reimburse the Translator for the costs of
preparing the final manuscript.” Use of a computer
disk, in addition to (or perhaps in place of) the
traditional manuscript is increasingly common . If the
publisher does require a disk, its expense is most
often borne by the translator alone, like that of
preparing the final manuscript.

2. Self-explanatory. Mote that if the orginal text
contains poetry or quoted material from other works
in copyright, mention should be made of the form to
be gwen such translations. For example, is the
poetry to be translated by the translator as poetry,
|5 it to appear in the original language with a prose
translation, or will the translator make use of an
earlier translation? Are quotations from works in
copyright to be taken from earlier translations or
translated anew by the translator? Publishers
should wundertake to obtain all necessary
permissions for the use of translations already in
copyright or for the translator to make his or her
own translation of the copyrnighted work. If a
translation is to be subject to approval by the
original author, this should also be stated in the
contract.

3. ESSENTIAL PROVISION. Without a hability
clause, a translator might be held legally
responsible for the opinions and prejudices
expressed in the underlying work, which he or she
has agreed to translate faithfully and correctly.

4. ESSENTIAL PROVISION. The advance that is
paid to a translator could be either the usual
advance against royalties that any author is paid,
with additional payments to be made when earned;
or the full payment in the case of a work made for
hire. Since the latter is likely to be considered a
one-time expense by a publisher, it is likely to be
greater than an advance against royalties (although
In most cases, this provision is purely symbolic). A
translator may be given a one-time payment but still
be considered an author and not the employee of a
work made for hire. In other words, the method and
manner of payment do not determine whether the
translation is a work for hire. A work-for-hire
situation is created only if both parties agree that
that is their intent and use the term "work for hire" in
their agreement.

An alternate wording for the royalty clause is shown
In section 5 of the Model Contract provisions. The
new clause is structured so that translators will
receive a fee {which should not be considered an
"advance") as well as royalties, such royalties being
paid on all copies of the work sold. The Translation
Committee advocates that translators  begin
negotiating “advances” and royalties as separate
contract items. {See the section What Do You
Want for a discussion of methods of royalty
payments_)

The manner of payment may vary from contract to
contract, but the Translation 